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The "Care and Feeding" of Creditors'
Claims Under California Procedure
By

ELLIOTT LEIGHTON*

CAPABLE counsel often find themselves wanting for a practical
procedural remedy for a creditor or debtor client. Therefore, the aim
of this article is to outline the most important procedural steps available to creditors in California; and, also, because it is the obverse
aspect of the same subject, the most common legal steps which may be
taken by debtors to avoid, or postpone, the satisfaction of claims against
them.
This article pre-supposes several things, viz:
The legal status of the creditor has been established, i.e., that there
exists an alleged obligation by the debtor-obligor to pay money to the
creditor-obligee.
The teeter-totter upon which practical solutions to debtor-creditor
conflicts are resolved is most frequently a contest of time; for the
marginal commercial debtor most often defends the claim to obtain
time to better his circumstances, hoping that he can improve his financial position or that the creditor will compromise his claim in favor of
speedy recovery. However, the creditor's interests require the claim
to be quickly adjudicated and his money judgment expeditiously realized. Although interest is implied in California, in the absence of a
written agreement to the contrary, at 7% per annum. and runs from
the date from which the amount became certain, or the date of breach
of the obligation to pay,' that right to recover interest is ordinarily
not sufficient solace to the creditor who is otherwise denied the use of
the principal sum. It is axiomatic that the longer the debt remains
unpaid, the more the creditor's risk of ultimate loss is increased,
whether from liens of competing creditors, bankruptcy, undiscovered
fraudulent conveyances by the debtor, or other dissipation of the
debtor's assets. Also, disillusioned debtors have been known to make
themselves personally unavailable for service of process and supplemental procedures by leaving the jurisdiction.
Any analysis of the creditor's remedies, rights and disabilities is
* A.B., LL.B., member of San Francisco, California and Federal bars.
' CAL. CIV. CODE § 1790.
2 CAL. Civ. CODE §§ 3287,3289. But see CAL. CIV.

CODE

§ 3290.
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correlative to the rights and remedies of the debtor; i.e., the interests
of creditor and debtor are in juxtaposition.
Pleadings
Creditors' cases are almost always framed in contract. While there
are frequently situations where the pleadings properly add counts for
conversion, fraud, deceit or other "business torts," the measure of
damages and availability of provisional remedies usually favor the
contractual cause of action. California, notwithstanding its modernized
and reconstituted rules of pleading,3 particularly with respect to the
complaint,4 permits an exception to requirements of fact pleading,
i.e.: the use of the common counts. If a complaint is properly framed
in those allegations that characterize the common counts it is not subject to demurrer under the ordinary rules of Code of Civil Procedure
section 430.' The ordinary rules of pleading of contracts are, of course,
available to the creditor.
If the complaint is founded upon a written instrument, the creditor's
pleading may provide one very strong toe-hold in the uphill race of
carrying his burden of proof. Where a copy of the original instrument is made a part of the complaint, "the genuineness and due execution" is conclusive unless denied by a verified answer.' The debtordefendant is provided with a similar gambit where be has a defense
founded upon a written instrument; 7 and, furthermore, may properly
seek declaratory relief by cross-complaint based upon that instrument.3
Jurisdiction Over the Debtor and/or Iis Property
The Code of Civil Procedure, and well settled law, set out the
rules of service of process9 sufficient to attain in personarn jurisdiction
upon individuals,'" minors," incompetents, 1 2 partnerships,' 3 and cor'See CAL. CODE CIv. PROC. §§ 2, 4, 5.
' CAL. CODE CIv. PROC. § 426(2).

'Goodwin v. Glazer, 10 Cal. 337 (1858) ; Pleasant v. Samuels, 114 CaL 34, 45 Pac. 998
(1896).

For an excellent basic complaint on the common counts, and accompanying discus-

sions, see Basic CaliforniaPractice Handbook, chapter 16, at 495 (CoNT. ED. BAR 1960).
'CAL.

CODE CIV. PROC. § 447.

' CAL. CODE CIV. PROC. §§ 448-49.

' Roylance v. Doelger, 57 Cal. 2d -,

19 Cal Rptr. 7, 368 P.2d 535 (1962).

'See CAL. CODE CIv. PROC. §§ 406-08. Section 410 of the Code of Civil Procedure provides that service may be made by any "person over the age of 18, not a party to the action."
" CAL. CODE CIV. PROC. §§ 411(9), 1015; see Sternbeck v. Buck, 148 CaL App. 2d 829,
307 P.2d 970 (1957).
"CAL. CODE CIV. PRoc. § 411(3).
"CAL.

CODE CIv. PROC. § 411 (4).

"CAL.

CODE CIV. PROC. §§ 410, 388.
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porations.' 4 Nevertheless, objections to valid service are properly
raised by motion to quash service, 5 a motion pursuant to Code of Civil
Procedure section 473,6 writ of mandate,' by appeal, and by collateral attack upon enforcement of a void judgment founded on invalid
service, providing the defendant has not waived the defect by a general
appearance.
Original service must be directed to the physical person of the
defendant by a process server, sheriff, marshal or constable; and it
will be effective even if by telegraph.'" Except for the original summons and complaint, subsequent service upon the defendant or his attorney may be by mail.
However, it is not necessary to obtain personal service over the
debtor within the state to satisfy the claim providing there is property
belonging to him in this state.' 9 Attachment of property standing in
the name of the debtor is sufficient to confer quasi-in-rein jurisdiction 201
if the narrow statutory requirements of substituted service are met.
Service by publication may render in personam jurisdiction over the
absentee defendant if, in addition to compliance with publication: (a)
the absentee defendant is personally served outside the state, and
(b) he was a resident of California at the time of commenment of the
action or at the time the cause of action arose. The broadening effect
of the 1957 amendment carries the same overtones of public policy
that support the "doing business" concept of jurisdiction over foreign
corporations2 2 and of non-resident motorist statutes.2" The law tends
to measure the quality and nature of a defendant's acts and their
connection with the obligation sued upon, rather than his actual physical
presence or activity within the state at the time of service of process.24
" CAL. CODE CIV. PROC. § 411 (1) and (2) ; CAL. CORP. CODE §§ 6500-04, 3305-06.
"5CAL CODE CIV. PROC. §§ 416.1, 416.2.
" Riskin v. Towers, 24 Cal. 2d 274, 148 P.2d 611 (1944) ; Shelley v. Casa De Oro, Ltd.,
133 Cal App. 720, 24 P.2d 900 (1933) ; Bauhnke v. Golden West Wineries, 56 Cal. App. 2d
Supp. 943, 132 P.2d 102 (App. Dep't, Super. Ct., Los Angeles, 1942).
"?CAL. CODE CIV. PROC. §§ 416.3, 585-86.
" CAL. CODE CIV. PROC. § 1017.

" CAL. CODE CIV. PROC. § 412.
" See the discussion of attachment and execution infra.
"See CAL. CODE Civ. PROC. §§ 412-13.
2 See Empire Steel Corp. v. Superior Court, 56 Cal. 2d 823, 17 Cal. Rptr. 150, 366 P.2d
502 (1961). Jurisdiction over a totally absent Texas corporation was held valid on the grounds
of doing business, where it was found that the defendant corporation used and controlled a
local subsidiary to make contracts, while maintaining the subsidiary in insolvency, and that
the parent corporation's activities thereby endangered the financial safety of those dealing

with the subsidiary.

CODE CIV. PROC. § 417.
Empire Steel Corp. v. Superior Court, 56 Cal. 2d 823, 17 Cal. Rptr. 150, 366 P.2d 502

"CAL.
2
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Pre-Judgment Remedies: Attachment
Elements of Procedure
One of the most expedient pre-judgment remedies of the creditor
is the statutory right to attach property of the debtor to secure payment of a subsequent judgment.2 5 Thus, upon the filing of the complaint, and issuance of summons or thereafter, the clerk of the court
will issue the writ of attachment. Code of Civil Procedure sections
538 and 539 require an affidavit and an undertaking by the plaintiffcreditor. This undertaking runs to the defendant in an amount for at
least one-half of the amount of the claim and covers the costs of the
defendant if he should prevail on trial and also his damage by reason
of an erroneous issuance of the writ, or wrongful levy under that writ.2"
The undertaking is the limit of any recovery on wrongful levy.27 Contrary to usual rules, attorney fees are recoverable as damages in an
action based upon a wrongful attachment.2"
Debtor Tactics Before Judgment
Within five days of actual notice of a levy under a writ of attachment the defendant may file notice of exemption to the surety on the
undertaking. 9 This is not a general appearance as would submit the
defendant to personal jurisdiction of the court.3" Plaintiff, however,
in the event that sureties are not justified according to their affidavits
of financial strength, may elect to substitute others or a corporate
surety."' Orders by the court, assuming proper notice and hearing,
3 2
with respect to increasing the undertaking, are not appealable.
Also, the defendant may move upon a noticed motion to have any
writ of attachment discharged or recalled by the court if "improperly
or irregularly issued." 33 This right exists without regard to whether
or not there has been a levy, or release of levy, or whether the motion
precedes a levy under that writ. Such "irregularity" or improper issuance contemplated by the court is frequently found in the deficiency
of the complaint to set forth the elements upon which a writ of attach(1961). For a good discussion of the attorney's ego application see Claremont Press Publishing Co. v. Barksdale, 187 Cal. App.
1 2d 813, 10 Cal. Rptr. 214 (1960).
25 CAL. CODE CIV. PROC. §§ 010-13(a).
"Woodruff v. Maryland Casualty, 140 Cal.App. 642, 35 P.2d 623 (1934).
'¢ Marx v. United States Fidelity & Guaranty Co., 209 F.2d 465 (1954).
"Estate of Williamson, 150 Cal. App. 2d 334, 310 P.2d 77 (1957).
"CAL. CODE CIv. PROC. § 539.
Salmonson v. Streiffer, 13 Cal. App. 395, 110 Pac. 144 (1910).
"Poswa v. Brittain, 4 Cal. App. 2d 554, 41 P.2d 345 (1935).
"Murillo v. Toole, 47 Cal. App. 2d 725, 118 P.2d 895 (1941).
"CAL. CODE CIv. PROC. § 556.
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ment may issue. Where the action sounds in the tort of fraud, the
narrowly construed statutory right does not exist and the writ would
be improper. 4 However, some cases have found that, where fraud is
the basis for rescission, the gist of the action is an implied contract
to repay what has been received and that the attachment is proper."5
Additionally, it has generally been held that where the action brought
carries the ring of ex delicto rather than ex contractu, attachment
will not lie3" except as to non-resident defendants." This is also the
case where the complaint is couched in terms that do not allege the
breach of an obligation for the "direct payment of money." Hence
it has been held that an action for damages, based upon defendant's
failure to deliver goods partly paid for, without a further showing of
rescission, was not within the statutory meaning of an obligation for
the direct payment of money."8
Where the plaintiff has security for his claim, attachment would
be improper and would give rise to a motion under Code of Civil
Procedure section 556. Often such security arises by operation of law,
and not by affirmative action of the plaintiff. In an action to rescind
a contract to which plaintiff became bound by defendant's fraud, an
appellate court stated the general rule by making the distinction on
the basis of whether or not the plaintiff had received something of
value. The court held that if something of value was received, an
equitable lien existed, and by virtue of that possessory lien no attachment could lie; contra, if nothing of value was received, since in such
case plaintiff would have only an action for money paid to the defendant. 9
Also, where the obligation sued upon is not made, or made payable in this state, attachment would be improper. It has been held
that a foreign judgment, even though a contract, is not payable in
California.4 Interpretation of Code of Civil Procedure section 537(1)
has generally held it sufficient to support attachment situations where
the debt could be paid in California, although payment might also be
made elsewhere, viz: a provision in a promissory note making it pay" American Industrial Sales Corp. v. Airseope Inc., 44 Cal. 2d 393, 282 P.2d 504 (1955);
Superior Collectors Inc. v. Puro, 162 Cal. App. 2d 30, 327 P.2d 185 (1958).
"Filipan v. Television Mart, 105 Cal. App. 2d 404, 233 P.2d 926 (1951).
Hallidie v. Enginger, 175 Cal. 505, 166 Pac. 1 (1917) ; De Mirjian v. Ideal Heating
Corp., 91 Cal. App. 2d 905, 206 P.2d 20 (1949).
"See Hecht v. Smith, 183 Cal. App. 2d 723, 7 Cal. Rptr. 209 (1960).
"Willett &Burr v. Alpert, 181 Cal. 652, 185 Pac. 976 (1919).
"Weaver v. Superior Court, 93 Cal. App. 2d 729, 209 P.2d 830 (1949).
Erikson v. Erikson, 47 Cal. App. 319, 190 Pao. 464 (1920).
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able "wherever payment may be demanded," where demand for payment in this state was shown."
A successful motion brought under Code of Civil Procedure section 556 may furnish the foundation for an action for damages for
wrongful attachment, the essence of which is interference with the
4 2
property of the defendant not supported by a legally recognized right.
Attachable Property
A valid writ of attachment, accompanied by sheriff's instructions
and, where applicable, an additional undertaking4 3 or sheriff's deposit
for costs, will reach all property of the debtor not subject to statutory
exemption44 regardless of whether or not it is capable of manual
delivery. 5
For example, corporate stock can be attached. While older common law cases held that corporate shares, being intangible interests,
were not subject to attachment or execution,4 7 California now holds
that the manual possession of corporate shares is not necessary for
attachment purposes and that service upon a proper officer of the corporation is sufficient to effectuate the levy."8 This should be distinguished from the situation in which certificates merely representing
stock rights may be attached in the hands of third parties.4 9
Intangible assets can be reached by garnishment under the same
writ of attachment. They include debts due to the debtor, bank
deposits, and contractual rights representing choses in action.Do A
garnishee, however, may be required to be examined with respect to
52
debts due to the defendant,5 subject to some limitations.
The sheriff or other officer may attach perishables, and he must
sell them and hold the proceeds as if they were the property seized."
Code of Civil Procedure section 548 provides that any property may
,O'Steen v. Craig, 145 Cal. App. 2d 268, 302 P.2d 435 (1956).
42 Atlas Development Co. v. National Surety Co., 190 Cal. 329, 212 Pac. 196
(1923).
539(a).
§§ 690-690.51.
"CAL. CODE CIv. PROC. §§ 540, 542; Houghton v. Pacific Southwest Trust & Savings
Bank, 111 Cal. App. 509, 295 Pac. 1079 (1931).
oCAL. CODE CIV. PROC. § 541.
"See Partch v. Adams, 55 Cal. App. 2d 1, 130 P.2d 244 (1942).
s CAL. CODE CIV. Paoc. § 542(4) ; see Bank of America N. T. & S.A. v. Riggs, 39 Cal.
App. 2d 679, 104 P.2d 125 (1940).
9CAL. CODE CIV. PROC. § 543.
'o CAL. CODE CIv. PROC. §§ 543-44.
CAL. CODE CIv. PROC. §§ 545, 545.3.
52 CAL. CODE CIV. PROC. §§ 545.1,
545.2.
" CAL. CODE CIV. PROC. §§ 547, 547(a).
"CAL.

CODE CIV. PROC. §

" CAL. CODE CIV. PROC.
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be ordered sold after attachment upon a noticed motion to adverse
parties or after an order of service of summons by publication.
Real property, including any interest therein, legal or equitable,
is subject to attachment and subsequent levy and sale.54 This includes
property held for defendant in the name of another, whether upon a
theory of constructive or resulting trust, or a fraudulent conveyance." 5
The procedures necessary for effective attachment of real property and
growing crops, as well as other property, are designated in extensive
detail in Code of Civil Procedure section 542.
Where the attached property is capable of manual delivery, it
must be taken into the custody of the attaching officer.56 This is the
same procedure as under an execution.57 Where property, capable
of manual delivery, is in the hands of a pledgee levy should be upon
the pledgee and not the goods.5"
A liquor license has been held to be a proper subject of attachment,
to the extent that it is transferable.59
Frequently, the property attached is subject to the quasi-secret
encumbrance of a conditional sales contract; but the fact of such a
third party interest, or a recorded chattel mortgage does not preclude
operation of the attachment procedure.6" Code of Civil Procedure
section 689 et seq. set out the procedures and statutory protection
applicable to third party rights in the property attached.
Claims of Exemption
By statute, certain items constituting property of the debtor are
exempt from attachment or levy.6 1 With one exception,62 these exemptions are waived unless claimed according to the statutory procedures
spelled out in Code of Civil Procedure section 690.26. No statutory
exemption may be claimed against a judgment levy for the price under
Code of Civil Procedure section 690.50. This is also true of a judg"' CAL. CODE CIv. PROC. § 542; see McGee v. Allen, 7 Cal. 2d 468, 60 P.2d 1026 (1936)
(Interest of devisee) ; Archibald v. lacopi, 120 Cal. App. 2d 666, 262 P.2d 40 (1953) (Leasehold) ; Hansen v. D'Artenay, 13 Cal. App. 2d 293, 57 P.2d 202 (1936) (Interest of conditional
sales vendee in realty).
" Brown v. Campbell, 100 Cal. 635, 35 Pac. 433 (1893).
CAL. CODE CIV. PROC. § 542(3).
"CAL. CODE CIV. Paoc. § 688.
"Crow v. Yosemite Creek Co., 149 Cal. App. 2d 188, 308 P.2d 421 (1957).
"Golden v. California, 133 Cal. App. 2d 640, 285 P.2d 49 (1955) ; Etchart v. Pyles, 106
Cal. App. 2d 549, 235 P.2d 427 (1951).
o CAL. CODE Crv. Paoc. § 689(a).
6CCAL. CODE CiM. PROC. §§ 690-690.25, 690.27, 690.51, 1202.1.
" CAL. CODE CIV. Paoc. § 690.11.
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ment of foreclosure of a mortgage "or other lien thereon," or a
judgment or order for alimony or child support.6 3
One-half of the debtor's wages for thirty days preceding the levy
are exempt without any act of the debtor required to establish the
exemption. 64 Establishment by an affidavit of the debtor of the necessity of the remaining one-half of the subject wages for family support
will enlarge the exemption up to all of such earnings6 5 unless the debt
was incurred for common necessaries of life, or unless it runs to an
employee or former employee of the debtor for personal services, or
unless the creditor files a counter-affidavit which complies with the
procedural requirements of Code of Civil Procedure section 690.26.
Successive testing of the debtor's right to exemption, by levy on exempt
property, could leave the plaintiff vulnerable to an action for abuse
of process.66
Wages or other money due from a public corporation which acts
in a governmental capacity is not subject to attachment.67 These obligations to the debtor can be reached only by a judgment creditor and
pursuant to the special provisions of Code of Civil Procedure sections
710 and 710(a). To the extent the fund existing in favor of the debtor
represents wages due for the preceding thirty days, it, too, is subject
to the statutory exemptions.6"
An individual debtor's interest in partnership property is likewise
not subject to attachment, but can be reached only pursuant to the
"charging order" enacted in the Uniform Partnership Act section 28,
which is framed in terms of "by application of any judgment creditor"
[italics added].69 Even for a judgment creditor, this remedy is subject
to equitable and inchoate rights of non-debtor partners.
Other Methods of Attachment
By virtue of Code of Civil Procedure section 540, the plaintiff
may instruct the sheriff to place a "keeper" in charge of the attached
property for not longer than two days, unless the defendant requests
removal of the goods. This becomes an especially effective device
where the property attached is the inventory, fixtures, or stock-in-trade
" Bruton v. Tearle, 7 Cal. 2d 48, 59 P.2d 953 (1936).
" CAL. CODE CIV. PROC. § 690.11.

" See Diamond v. Bent, 157 Cal. App. 2d Supp. 857, 320 P.2d 621 (App. Dep't, Super.
Ct., Alameda County, 1957).
" See Arc Investment v. Tiffith, 164 Cal. App. 2d Supp. 853, 330 P.2d 305 (App. Dep't,
Super. Ct., Los Angeles, 1958). See also 21 CAL. JuR. 2d Exemptions § 30 (1955).
" Irilarry v. City of San Diego, 186 Cal. 535, 199 Pac. 1041 (1921).
" CAL. CODE CIV. PROC. § 540.
" Enacted as CAL. CoRP. CODE § 15028.
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of a going business. The practical effect is extremely coercive as to
all but the most hardened commercial debtors. The plaintiff must,
however, deposit costs with the sheriff, at least $185.00. This becomes
a part of recoverable costs in the ultimate judgment.
The "till tap" constitutes a hit-and-run form of attachment. Here
the sheriff is instructed to take the cash contents of a cash register, or
its equivalent, which may be in the possession of the defendant.
Another possibility is "intervenor." Occasionally the creditor discovers that his defendant debtor is plaintiff in another action and, if
successful in that litigation, would be financially enriched. That cause
of action, then, may be treated as a quasi-equitable asset of the debtor,
and creditors may intervene at any time before trial,7" subject to leave
of court and proper service upon all parties to the action.
General Aspects of Writs of Attachment
Writs of attachment or garnishment are not self-operative. They
are effectuated by instructions to the sheriff, signed by the plaintiff or
his attorney. Thus, they should be comprehensive enough to identify
the property, the garnishee, and the date or time the writ should be
levied. Since the writ of attachment is effective only from the time
of actual levy, problems of priority between competing writs will be
resolved on that basis.
In California an attachment does not enlarge the status of the
creditor so as to make him a purchaser for value and thereby allow
him to prevail over a subsequent bona fide purchaser for value without
notice." The attachment lien catches only the presently existing interest
in real property,7 2 unlike the recorded judgment lien which catches an
after-acquired interest.73 Both the attachment and judgment liens are
subject to prior equities."
The effect of the attachment on the debtor's property is that it
renders the attaching creditor a secured creditor, subject to some limitations such as those found in the Bankrupty Act, i.e., the Trustee in
Bankruptcy has the power to set aside creditors' liens acquired within
four months prior to the filing of the petition in bankruptcy. 5
Upon taking of judgment the creditor may realize upon all property
then manually held under attachment by a levy of a writ of execution
70

§ 3853.
71

CAL. CODE CIV. PROC.

§§ 387, 389.5;

CAL. CORP. CODE

§§ 1306, 4653;

CAL. LABOR CODE

Bank of South San Francisco v. Pike, 53 Cal App. 524, 200 Pac. 752 (1921).

" CAL. CODE CiV. PRoc. § 542; Iknoian v. Winter, 94 Cal. App. 223, 270 Pac. 999 (1928).
"CAL. CODE CIV. PRoc. § 674.

"Boye v. Boerner, 38 Cal App. 2d 567, 101 P.2d 757 (1940).
" Bankruptcy Act § 67(a) (1) (1957), 11 U.S.C. § 107(a) (1) (1958).
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upon the sheriff, or other custodian of such property.7" The subject of
execution is covered infra.
An attachment may be released upon written authorization of plaintiff's attorney of record, 7 by court order,"8 by levy of execution," 9
or by operation of law after the statutory three-year duration of the
writ, 0 or upon the death of the defendant before trial.8 " An attachment lien can be extended by order of the court," or upon a judgment for defendant" coupled with plaintiff's appeal.8 4 Property under
attachment must be released, upon the defendant's giving an undertaking at least equal to the amount of the plaintiff's claim plus costs.8 5
This is to be distinguished from an order discharging an attachment,
wherein the court must fix the amount of the undertaking and may
require justification of surety. 6
Other Remedies
Discovery
Although seldom utilized in commercial practice, Code of Civil
Procedure sections 2016-2035 allow the plaintiff to arm himself with
information with respect not only to the merits of his case, but also
in regard to the defendant debtor's capacity to respond in damages.
The plaintiff may examine any person or party by deposition without
regard to the admissibility of the questions or answers.
A more practical approach is provided by Code of Civil Procedure
section 2030, viz: the written interrogatory, responses to which are
mandatory and enforced under Code of Civil Procedure section 2034.
Plaintiff may properly inquire into the nature and extent of the defendant debtor's assets, recent conveyances and transfers, and any other
matter of reasonable relevance to the subject matter of the case.
"Requests for admissions" under Code of Civil Procedure section
2033 are intended to narrow the scope of triable issues by compelling,
" CAL. CODE CIv. PROC.

§ 550.
560.

" CAL. CODE CIV. PROC. §

" CAL. CODE CIv. PROC. § 559.
" See Clymer v. Willis, 3 Cal. 364 (1853).
80 CAL. CODE CIV. PROC. § 542(b).
" Clary v. Miller, 101 Cal. App. 2d 790, 226 P.2d 32 (1951).
'2 CAL. CODE CIV. PROC. §§ 542(a), 946, 1049; see Palmer v. Fix, 205 Cal. 472, 271 Pac.
749 (1928).
" CAL. CODE CIV. PROC. §§ 553, 946; Henderson v. Drake, 42 Cal. 2d 1, 264 P.2d 921
(1953).
", See CAL. CODE CIv. PROC. § 553.
" Glogau v. Hagen, 103 Cal. App. 2d 828, 230 P.2d 392 (1951).
" CAL. CODE CiV. PROC. §§ 554-55; Oppenheimer v. Union Pac. Ry. Co., 133 Cal. App. 2d
Supp. 733, 284 P.2d 208 (App. Dep't, Super. Ct., Los Angeles, 1955).
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under penalty for refusal to answer, admissions of facts pertinent to
triable issues.
Summary Judgment
Inasmuch as we frequently find a defense to a creditor's claim
made not on bona fide merits, but rather as a ploy to obtain time, the
courts might readily be temples of injustice to the honest creditor who
is precluded from obtaining payment for goods and services previously
rendered. Few courts in the state afford any of the parties the speedy
trial of issues and merits usually desired. Behind the mountain of
untried cases in any lower court in the state, the debtor sits, secure in
the knowledge that he can delay payment of a judgment by the mere
passing of time, during which he can compromise his obligation or
make himself "judgment-proof."
To this situation is directed the purely statutory remedy of the
summary judgment.8 7 It is sometimes referred to as trial by affidavit,
88
since it comes before the court in the form of a law and motion matter,
and is tried without testimony of parties or their witnesses. The motion
includes the common law "speaking motion to dismiss."s
At any time subsequent to the filing of the complaint either party
may file and serve the motion for summary judgment, supported by
the required affidavits.9" It must be emphasized that throughout the
line of cases on this subject is found the admonition of the appellate
courts that a summary judgment is not a "trial on the merits," but
rather a disposition of a matter that has no triable issues."
The sole test of the summary judgment proceeding is: is there a
triable issue of fact? This proceeding is intended only to find triable
issues, not to determine them if they are found.9" If the court linds the
moving party's affidavits set forth every requisite element of the cause
87
CAL. CODE CIV. PROC. § 437(c). See also Eagle Oil &Refining Co. v. Prentice, 19 Cal.
2d 553, 122 P.2d 264 (1942).
"It must he noticed to opposing parties for at least ten days.
"See Pianka v. State, 46 Cal. 2d 208, 293 P.2d 458 (1956).
'0 Prior to a 1957 amendment of section 437(c) of the Code of Civil Procedure, the motion for summary judgment could be made only "when an answer is filed." The deletion of
the quoted phrase suggests legislative intent to permit the motion to be made without regard
to when and if an answer is filed.
" Roth v. Guardian Thrift & Loan, 162 CaL App. 2d 320, 327 P.2d 945 (1958) ; Luders
v. Pummer, 152 Cal. App. 2d 276, 313 P.2d 38 (1957) ; Rail v. Lovell, 105 Cal. App. 2d 507,
233 P.2d 681 (1951).
"Eagle Oil & Refining Co. v. Prentice, 19 Cal. 2d 553, 122 P.2d 264 (1942) ; Hicks v.
Bridges, 152 Cal. App. 2d 146, 313 P.2d 15 (1957) ; United States Fidelity & Guaranty Co.
v. Sullivan, 93 Cal. App. 2d 559, 209 P.2d 429 (1949) ; Slocum v. Nelson, 72 Cal. App. 2d 33,
163 P.2d 888 (1945).
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of action, or facts constituting a defense to the cause of action pleaded,
no material part of which is denied by the respondent's counter-affidavits, the court may grant a summary judgment. It is discretionary. 3
If in any respect the counter-affidavit of the opposing party puts in issue
a fact essential to the opposing party's cause, the court must deny the
motion. 4
The preponderance of appellate cases supports a policy favoring the
pleadings, and they tend to place upon the party moving for summary
judgment a burden of showing the total lack of merit to the opposing
party's fact pleading. If the opposing party's pleading contains one
unassailable cause of action or defense, it would seem to be error to
strike it.95 The California Supreme Court has pronounced its policy in
the following words:96
[B]efore a court can strike a pleading for sham or dismiss a complaint
under section 437(c) it must clearly appear that the allegations are
false or that the action is without merit, and every reasonable doubt
must be resolved in favor of the pleading.
A summary judgment is a final judgment and may be appealed
from in the same manner as any other judgment on the merits. It is
otherwise res judicata ;97 however, the order denying a summary judgment is not res judicata since it is not a final judgment, and has only
the effect of placing in the trial court a burden of the determination
of the merits of the cause."
Default Judgment
A defendant who fails to answer or otherwise appear may be subject to a judgment by default.9 9 However, upon a showing of mistake,
inadvertence, surprise, or excusable neglect the default may be relieved
by the court under Code of Civil Procedure section 473. The outside
time limit of relief under this section is six months from the entry
of the default itself, not the default judgment."'

" Whaley v. Fowler, 152 Cal. App. 2d 379, 313 P.2d 97 (1957) ; Werner v. Sargeant. 121
Cal. App. 2d 833, 264 P.2d 217 (1953).
Gale v. Wood, 112 Cal. App. 2d 650, 247 P.2d 67 (1952).
Saunders v. Hibernia Savings & Loan Soc., 23 Cal. 2d 738, 146 P.2d 683 (1944).
Arnold v. Hibernia Savings & Loan Soc., 23 Cal. 2d 741, 744, 146 P.2d 684, 686 (1944).
Schulze v. Schulze, 121 Cal. App. 2d 75, 262 P.2d 646 (1953).
98 Ibid.
" Read carefully the provisions of sections 585 and 586 of the Code of Civil Procedure.
... CAL. CODE CIv. PROC. § 473; Monica v. Oliveira, 147 Cal. App. 2d 275, 305 P.2d 169
(1956).
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Debtor Tactics After Judgment: The Fight for Time
As of the moment of judgment, subject to the technical delay of
actual entry of judgment, the judgment creditor has established the
unequivocal right to realize his debt out of the non-exempt property of
the debtor. But as most creditors' attorneys discover at this juncture,
the debtor is still possessed of certain remedies. A money judgment
does give the successful plaintiff the absolute right to the instrumentality of the writ of execution and certain other remedies. Nevertheless the effectiveness of the creditor's judgment is subject to the ability
of the judgment debtor to delay their use. In many cases the recalcitrant debtor who sought time before adjudication of the merits still
continues to seek time, either because be fears the end of a facade of
solvency he may still have in the form of material assets, or because
he clings to the possibility of compromise or settlement for less than
the original claim.
Stay of Execution
The court which rendered the judgment may stay its execution;' 0 '
but this is discretionary with the court.1" 2 Where the judgment debtor
has made a motion for a new trial the stay may run for ten days beyond
the determination of that motion. In all other cases the stay may
operate for only thirty days from the date of the stay (justice courts
10 3
being limited to ten days), not from the date of entry of judgment.
Stay may also be bad by stipulation or consent of the parties.
Appeal
An appeal will not, in and of itself, stay execution of other supplemental proceedings. Such further relief for the debtor may be had
only by posting an appeal bond, although such a bond is not, as such,
a condition precedent to the taking of an appeal. 0 4 It should be noted
that where there has been no waiver of notice of entry of judgment,'
the time for proper notice of appeal has been held to run from the time
notice of entry is served upon the debtor." 6 This is clearly the rule as
101

CAL. CODE CIv. PROC.

§ 681 (a).

Del Riccio v. Superior Court, 115 Cal. App. 2d 29, 251 P.2d 678 (1952) ; Cal. Cotton
Credit Corp. v. Superior Court, 127 Cal. App. 472, 15 P.2d 1108 (1932).
103 See Garrett v. Garrett, 31 Cal. App. 173, 159 Pac. 1050 (1916).
.0.
Municipal Court appeals are covered by section 985 of the Code of Civil Procedure
while Superior Court appeals are covered by section 942 of that Code.
"05 Notice of entry of judgment may be waived, but knowledge of the entry of judgment
is not in itself sufficient. Cowee v. Marsh, 50 Cal. 2d 240, 324 P.2d 553 (1958).
'Ritter v. Ritter, 208 Cal. 27, 280 Pac. 112 (1929) ; Davilla v. Liberty Life Ins. Co., 114
102

Cal. App. 308, 299 Pac. 831 (1931). But see Cook v. Cook, 208 Cal. 501, 282 Pac. 385 (1929);
Busing v. Moore, 116 Cal. App. 465,2 P.2d 841 (1931).
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to time for a motion for a new trial.'
Where contemplated merely
as a source of time, the filing of an appeal is rare, due no doubt to the
substantial costs of bringing a civil appeal before either the District
Court of Appeal or the Appellate Department of the Superior Court.
Enforcing Money Judgments
Discussion of judgments demands that preliminary distinctions be
drawn. First of all, money judgments are enforceable in quite different modes than other types of judgments such as declaratory judgments,
real property foreclosures, and judgments or decrees involving equitable relief. For the most part the enforcement available to the plaintiff
who recovers a money judgment is limited to statutory remedies which
have varying legal force and scope. And he may have money only.
He has no right to performance, forebearance, or a change of legal
relationships. But, as in most jurisdictions, the judgment creditor in
California obtains certain rights to realization of his claim that the
pre-judgment claimant does not have. Our provisional remedy of
attachment merely allows a security interest in the property of the
debtor,' whereas after judgment the remedy of execution and levy is
available to the direct benefit of the successful plaintiff." 9 By virtue
of Code of Civil Procedure section 1007, an "order" for the payment
of money is equivalent to a judgment and a writ of execution will issue
for its recovery.
The Writ of Execution
The party in whose favor judgment is given may, at any time within
10 years after the entry thereof, have a writ or order issued for the
execution or enforcement of the judgment. If, after the entry of the
judgment, the issuing of such writ or order is stayed or enjoined by
any judgment or order of court, or by operation of law, the time during
which it is so stayed or enjoined must be excluded from the computation of the 10 years within which execution or order may issue.' 10
While the duration of time during which the judgment obtained
will sustain issuance of a writ of execution is ten years, Code of Civil
Procedure section 685 et seq. provide that the period of time for issuance may be extended upon a motion supported by affidavits showing
'"

(1948).
100
100

CAL. CODE

PROC.

§ 659(2) ; Smith v. Halstead, 88 Cal. App. 2d 638, 199 P.2d 379

See the discussion of attachments in!ra.

Painter v. Berglund, 31 Cal. App. 2d 63, 87 P.2d 360 (1939).
CIV. PROC. § 681; see Laubisch v. Roberdo, 43 Cal. 2d 702, 277 P.2d 9

110 CAL. CODE

(1954).

CiV.
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good cause. Failure to furnish the affidavits is described by the wording of the statute as grounds sufficient to deny the relief demanded.
The showing required in the affidavits has been held sufficient where
the affidavit alleged that a search of county records showed no property
in the name of the judgment debtor... and that this fact was the reason
for the creditor's failure to proceed under Code of Civil Procedure
section 681. Similarly, where a judgment creditor for alimony alleged
that her failure to utilize Code of Civil Procedure section 681 was due
to the fact that she was out of the state and lacked funds to pursue the
defendant's assets, it was held sufficient for relief under this section." 2

Procedure Under the Writ
With the exception of levies directed at bank accounts not standing
in the name of the judgment debtor alone,"' an undertaking is not
required as a condition precedent to levy under the writ of execution.
However, the writ, when issued, is not self-executing. The sheriff or
other officer to whom it must be directed will not vary from the instructions signed by the judgment creditor or his attorney describing the
property to be levied upon. It has been generally held that the sheriff
becomes, by virtue of his instructions, an agent for the judgment
4
creditor, at least as to the manner of the execution."
According to an Opinion of the Attorney General, an attorney
may appear in proceedings involving small claims subsequent to the
small claims court's judgment." 5
As a purely practical matter the creditor will ordinarily first direct
levy upon any property held under a prior obtained writ of attachment."
The writ may be directed, accompanied by instructions and
a deposit of sheriff's costs where required, toward any and all property
standing in the name of the debtor. In some cases levy may be had
where others hold property in trust for the debtor. Notice of entry of
judgment is not a condition precedent to issuance, levy and sale under
the judgment." 7

1

Terrill v. Shepherd, 57 Cal. App. 2d 290, 134 P.2d 491 (1943).
.2McNabb v. McNabb, 47 Cal. App. 2d 623, 118 P.2d 869 (1941).
1"3

CAL. CODE CiV. PROC. § 682(a).

...
Del Riecio v. Superior Court, 115 Cal. App. 2d 29, 251 P.2d 678 (1952).

See also

CAL. CODE CIV. PRoc. § 262.
"
28 CAL. Ops. AT'y Gw. 359 (1956).

See Balzano v. Traeger, 93 Cal. App. 640, 270 Pac. 249 (1928).
• Foster v. Young, 172 Cal. 317, 156 Pac. 476 (1916) ; Baum v. Roper, I Cal. App. 435,
82 Pac. 390 (1905).
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Life of the Writ
The life of the writ of execution is no greater than sixty days. It
must be made returnable in no less than ten, nor more than sixty days
after receipt by the officer to whom it is directed, to the court in which
judgment is entered. 1 ' The return has no effect upon the sale of
property levied upon under that writ prior to its return day." 9 However, any levy upon that writ after that date amounts to a trespass or
12
conversion.

1

Judgment Liens
The judgment creditor need not rely solely upon execution to realize
the debt. Pursuant to Code of Civil Procedure section 674, a certified
abstract of any California judgment, or that of any federal court may
be recorded with the county recorder. Eo instanti, a lien is created
on all real property then or thereafter acquired in the name of the
judgment debtor, and on property fraudulently conveyed 12' during the
ten year life of the lien, which runs from the date of entry of the
judgment. Many collection attorneys abstract judgments as a matter
of course and find that the practical rewards are substantial, particularly where no other property is readily available for levy and sale.
The judgment lien created by recording the abstract of the judgment
is independent of any attachment lien that the same creditor may have
obtained prior to judgment.1 22 The judgment does not, in and of itself,
create a lien; 121 nor is personal property caught by any recordation.
124
That must be the subject of a specific levy.
A special device created by Code of Civil Procedure section 688.1
allows a lien, by leave of court, upon the cause of action of the debtor
in another proceeding in which the judgment debtor appears as plaintiff. The wording of the statute makes clear that the granting of the
remedy is a discretionary one with that court in which the debtor action
exists. The lien granted under this section is to be distinguished from
the device of intervenor as might be provided under Code of Civil
Procedure section 389.5. In that case the creditor makes himself a
party to the action by his intervention. Under section 688.1 only a
lien is created. But in both situations the debtor cannot settle or other118

CAL. CODE CIv. PROC. § 683.

Southern Cal. Lumber Co. v. Ocean Beach Hotel Co., 94 Cal. 217, 29 Pac. 627 (1892)
Sheehan v. All Persons, 80 Cal. App. 393, 252 Pac. 337 (1926).
120 Southern Cal. Lumber Co. v. Ocean Beach Hotel Co., supra note 119.
...McGee v. Allen, 7 Cal. 2d 468, 60 P.2d 1026 (1936).
12 It is sometimes said, however, that the prior attachment lien "merges into" the judg11

ment lien. Balzano v. Traeger, 93 Cal. App. 640, 270 Pac. 249 (1928).
121 Miller v. Bank of America N.T. & S.A., 166 F.2d 415 (1948).
12,Ibid.
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wise dispose of his cause of action without the approval of the creditor
"interloper," for section 688.1,also permits intervention. In McClearen
v. Superior Court, the court quoted a portion of this section and commented :125
"[T]he court or the judge may, in his discretion, order that the judgment creditor be granted a lien ... and ... may permit said judgment

creditor to intervene therein." The language of the section thus permits, but does not require, intervention.
Supplementary Proceedings: "Where Are the Assets?"
A judgment obtained, entered and abstracted may perfect the
creditor's rights, but by such conformity to procedure the creditor's
satisfaction is not necessarily provided. Frequently the only person
who can pin-point assets which can be levied upon will be the debtor
himself. To this end the judgment creditor may examine the debtor
under oath,"' or even the debtor's debtor or some other person who
holds property for, or is indebted to the primary debtor.' 2 7 It is not
necessary that a writ of execution be returned unsatisfied as a condition
precedent, as was the common law rule or the requisite under the old
Creditor's Bill in equity. " 8 However, the scope of the examination
has generally been held to be as broad as in the old Creditor's Bill
proceedings. 2
Conclusion
Early common law dealt with the rights of creditors rather drastically, from the debtor's point of view, for the latter was subject to
imprisonment until such time as his debt was paid. It was not until
the belated reforms of Edward III that the creditor was forced to
exhaust the debtor's property before resorting to such extreme measures. The residual flavor of imprisonment for debts continues, although
on a different basis, in the Civil Arrest Statutes in California;... but
arrest or execution of the debtor is hardly considered a desirable
weapon for the contemporary creditor.
It has been the purpose of this article to enumerate some less drastic,
and undoubtedly more satisfactory, legal methods available for solving disputes between creditors and debtors in California today.
12545 Cal. 2d 852, 856, 291 P.2d 449, 451 (1955).

"-CCAL. CODE CIV. PROC. §§ 714-15.
"- CAL. CODE Civ. PRoc. §§ 717, 545.
"' See Pacific Bank v. Robinson, 57 Cal. 520 (1881) ; Watson v. Pryor, 49 CaL App. 554,
193 Pac. 797 (1920).
' Travis Glass Co. v. Ibbetson, 186 Cal. 724, 200 Pac. 595 (1921).
130 CAL. CONST. art. I, § 15; CAL. CODE CIV. PRoc. § 478 (prejudgment civil arrest and
bail) ; see CAL. CODE Cirv. PROC. §§ 667, 682(3), 684; Cooper v. Nolan, 138 Cal. 248, 71 Pac.
179 (1903).

